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We note that Macrory ('Regulatory Justice: Making Sanctions Effective’) states that
‘Enforcement policies must always retain a degree of flexibility, since | believe the choice of
sanctioning response can never be a purely mechanical exercise...’

On balance therefore the Commission considers that such an approach is more suited to
regulatory activities other than enforcement action considerations

Inconsistencies with legislation and the Secretary of State’s Directions

Camelot has suggested that the Policy is inconsistent with legislation in ‘that there is some
blurring of the Commission’s statutory duties and the obligations of the operator.’
Legislation states the Commission shall exercise its functions in the manner it ‘considers the
most likely to secure’ its three overriding statutory duties.” One of the Commission’s
functions is to enforce the conditions of the licences it grants. The Commission must,
therefore, exercise its enforcement functions with proper regard to its three overriding
statutory duties.

Camelot has suggested that the Policy is inconsistent with the Secretary of State’s
Directions on financial penalties. However, these include the following statement:

‘Under the 1998 Act my consideration need not be limited to the matters which it
mentions. | intend to include, but not limit myself to, the following among the other
factors that | will take into account in deciding whether to impose a penalty and in
assessing its amount....’

Therefore we do not consider that the Policy is inconsistent with the Secretary of State’s
Directions.

Comment is also made by Camelot that legislation and Directions need to be considered ‘at
a much earlier stage in the decision-making process.” Legal provisions and procedures are
referred to in both the separate recommendations and decision making phases. In each
case as the third of five steps (Table 2 in the Policy) and it is considered that this is
appropriate. Both steps 1 and 2 seek to determine the issues of overall concern, the
significance of these and an appropriate and proportionate response.

Operator’s financial loss or potential financial loss from non-compliance

Camelot proposed an additional factor to take into account when making decisions, that of
any actual or potential financial loss by the operator. We have concluded that to do so may
risk introducing perverse incentives on the operator, for example it might seek to balance
any allowance that was made for losses against the costs of securing compliance.

However, the Policy does state that the Commission will take into account the commercial
viability of the operator along with 21 other factors.

Regulatory actions where no licence breach has occurred

Camelot comment that they do not agree with the broad explanation for anticipated
enforcement action where there has been no breach of licence requirements.

Legislative provisions allow for the introduction of new or amended licence conditions (in
line with requirements outlined in Appendix to the draft Policy). It would seem wholly
unreasonable that a public interest case should not allow for consideration of these powers

10 Section 4 National Lottery etc Act 1993 (as amended).
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where, due to unforeseen circumstances, existing licence conditions are not adequate. This
of particular importance as the operator’s licence is for a 10 year period.

Undertakings could cover a range of issues. It would seem unreasonable to restrict operator
undertakings solely to matters explicitly and prescriptively covered in the licence. This is
particularly the case where conditions in the Third Licence are expressed in terms of
outcomes'’ (e.g. Section 5 Licence, Conditions 5 and 14).

6.14 Warning Notices

6.14.1 David Miers proposed the introduction of a system of ‘warnings’. Our view is that this is
unnecessary as similar arrangements are already in place through formal notification of
licence breach without, where judged appropriate, the application of a financial penalty.

6.15 Flexibility in Policy implementation

6.15.1 The statement in the draft Enforcement Policy that ‘any variance from the approach

6.16

6.16.1

suggested’ will be explained has been questioned on the basis that there should no need
for differing actions. The Commission considers instances of this are unlikely. However
where they do occur the need to justify such cases, and the publicity arrangements
detailed, provides we believe adequate safeguards that a fair and proportionate response
has been sought. This is in line with comments in the Macrory Report that flexibility should
be maintained."

Appeal provisions

Camelot has argued that there are insufficient routes for it to appeal an enforcement
decision by the Commission and proposed an independent appeals procedure. We
conclude that there are adequate routes already set out in the legislation and consider that
no case has been made to change that view. The Enforcement Policy and the
accompanying Appendix now provide more information on existing arrangements.

In summary the existing legal appeal provisions are as shown in Table 1 below.

Table 1: Statutory appeals

Sanction Decision made by: Appeal to: Subsequent appeal
to:

Revocation National Lottery High Court or Court | The Supreme Court

of licence Commission of Session in Scotland | (UK)

Injunction/ High Court or Court | The Supreme Court -

interdict or of Session in Scotland | (UK)

court order

Financial National Lottery High Court or Court | The Supreme Court

penalty Commission of Session in Scotland | (UK)

" Outcome based licence conditions do not specify the exact means of achieving compliance, but allow for alternative
ways of achieving compliance and the outcomes sought.
12 Paragraphs 5.11 to 5.13. ‘Regulatory Justice: Making Sanctions Effective. Final Report.” November 2006. Professor

Richard B. Macrory. www.berr.gov.uk/files/file44593.pdf
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The only regulatory actions that are not subject to a statutory right of appeal are as follows:

e Notification of a licence breach:

e undertaking;

e requirement for an independent review; and
e new or amended licence condition/s'.

Impact Assessment (IA)

Camelot expressed disappointment that the Commission has not carried out an Impact
Assessment (IA) and suggested that this was ‘inconsistent with a key Hampton principle
that regulators should recognise that a key element of their activity should be to allow, or
even encourage economic progress...."

However, there is no overriding need for an IA. The Commission believes, as outlined in the
consultation paper that an IA is not required as:

e 'We are not implementing new legislation or a new regulatory regime.

e The rationale in publishing an Enforcement Policy is to provide greater clarity and
openness as opposed to making fundamental changes to enforcement.

e Operator costs related to enforcement and sanctions imposed are totally dependent on
the regulatory compliance levels that the operator achieves.

e Although there is likely to be a removal of some administrative burdens for low impact
events, a more targeted approach as proposed may lead to more in-depth
investigations in a few cases. There will probably be no change in overall procedural
costs or savings for a generally compliant operator. Implementation of the Enforcement
Policy as drafted is therefore considered to be cost neutral.’

No operator veto for public statements

The suggestion is made that it should be expressly stated that the operator has no veto
over the Commission’s public statements on enforcement decisions. It is considered that
arrangements for public interest cases where there is no licence breach adequately covered
this in the draft Enforcement Policy:

‘In circumstances where the Commission has not found the licence holder to be in breach
but, nevertheless, decides to publish a statement of the circumstances of the case due to
the public interest engaged (in accordance with section 7 below), the Commission will
provide a copy of the draft statement to the licence holder for comments. The Commission
will take these comments into account prior to finalising the statement and will provide a
final draft version to the licence holder to ensure the factual accuracy of the document only
before placing on the Commission's website.’

However wording for other circumstances should also reflect this approach, which is in
practice that currently employed. The finalised Policy now provides this clarity.

'3 The Commission’s ability to impose licence conditions or amendments is limited by statute and by the terms of the
licence to operate the National Lottery.
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6.18.2 (Camelot comments that for decisions where there has been no breach of licence
requirements but the case is of a public interest, proposed arrangements restrict the
Commission’s discretion. It is implied that the operator at no stage can offer an opinion.
However this is catered for, as outlined in the consultation paper. An opinion can be
conveyed in response to draft statements prior to the final draft version. In the
Commission’s view therefore these concerns are unfounded and the Commission has
decided that no document changes are required).

7. Next steps

7.1 The final version of the Commission’s Enforcement Policy to reflect the improvements and
changes commented upon at 6 is published alongside this paper.

7.2 We have committed to review the Enforcement Policy at appropriate times and to
comment on this in the Commission’s Annual Reports.

8. Background papers

8.1 ‘Consultation on the National Lottery Commission’s Enforcement Policy: Consultation
Document.’ September 2009. NLC.
www.natlotcomm.gov.uk/CLIENT/content_inner.ASP?Contentld=408

8.2 ‘The Principles of Regulating with Excellence.” January 2009. NLC.
www.natlotcomm.gov.uk/UploadDocs/Contents/Documents/Regulating % 20with %2 0Excellence %
20-%20Principles%20Comms%20Master % 20v%20final.pdf

8.3 ‘Regulatory Justice: Making Sanctions Effective. Final Report.” November 2006.

Professor Richard B. Macrory.
www.berr.gov.uk/files/file44593.pdf
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