National Lottery
Commission

Enforcement Policy






National Lottery Commission Enforcement Policy

2.2

2.3

2.4

2.5

e ‘that the National Lottery is run, and every lottery that forms part of it is promoted,
with all due propriety’; and

e ‘that the interests of every participant in a lottery that forms part of the National
Lottery are protected’;

and subject to the above:

e 'in exercising those functions do its best to secure that the net proceeds' of the
National Lottery are as great as possible.’

The Commission grants a licence, under section 5 of the Act, to operate the National
Lottery and licences, under section 6 of the Act, to promote National Lottery games.

Effective, appropriate and fair enforcement plays an important role in achieving the
Commission’s regulatory duties.

Regulatory and enforcement principles
All enforcement activities will be undertaken in line with seven overall regulatory
principles?.

The principles that the Commission seeks to implement are:

1) Proportionate

To only intervene when necessary with enforcement actions appropriate to the risk
posed to securing the Commission’s statutory duties and where there is a benefit to
taking enforcement action.

2) Consistent

Not to treat similar cases differently without good reason. However consideration will
be given to trends and recurrences of events which may result in enforcement action
escalation in line with the other principles detailed here.

3) Targeted
To be targeted and focused on the most important operational issues, factors and risks.

" Net proceeds are the sums that are paid by the lottery operator into the National Lottery Distribution Fund and the
Olympic Lottery Distribution Fund with subsequent distribution through distribution bodies to good causes.

2 These, with the two additions to be evidence based and to reflect the Commission’s obligations under the Human
Rights Act 1998 requirements, are in line with those specifically referred to in the Legislative and Regulatory Reform
Act 2006. Although the Commission is not covered by this particular legislation it has made a commitment to adopt
regulatory best practice.
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2.6

4) Evidence based
To seek and make use of the best available evidence when making enforcement
decisions.

5) Accountable

To explain to key stakeholders how enforcement decisions are made and what actions
have been taken. Key stakeholders include Camelot, players, potential players,
Parliament, the Government, consumer groups and any other interested parties.

6) Transparent

To be clear and open about the Commission’s enforcement decisions. This will help to
ensure that there can be an understanding of the Commission’s regulatory concerns
and how regulatory and enforcement actions seek to address these.

7) Respect human rights compliance
To comply with the Commission’s obligations under the Human Rights Act 1998.

Sanction principles

Enforcement activities may lead to the imposition of sanctions. In applying sanctions the
Commission will seek to act in line with the six sanction principles set out in the Macrory
Report and endorsed by Government .

In order to reflect the unique regulatory position of the Commission, in that it requlates
one business operation and has a specific duty to maximise the returns to good causes
(see 2.1), the wording of the principles has been adapted for appropriate application by
the Commission.

1) A sanction should aim to change non-compliant behaviour.
A sanction should not only focus on punishment but also provide incentives to ensure
changes in behaviour which encourages regulatory compliance in the future.

2) A sanction should aim to eliminate any operator financial gain or benefit
from non-compliance.
In doing so, sanctions will remove any incentives for non-compliance.

3) A sanction should aim to be responsive and consider what is appropriate for
the operator and the regulatory issue, including any related ‘public stigma.’
Discretion should be used in imposing sanctions, taking into account the reason for
compliance failure.

3 Macrory Report. ‘Regulatory Justice: Making Sanctions Effective.” Cabinet Office November 2006. Although the
Commission is not covered by this review it has made a commitment to adopt regulatory best practice.
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3.1

3.2

3.3

4) A sanction should aim to be proportionate to the offence and harm caused.
The individual circumstances of the case should be considered, taking into account the
nature and duration of the non-compliance and also the consequences including the
extent of harm caused.

5) A sanction should aim to restore the harm caused by regulatory non-
compliance, where appropriate.

In addition to ensuring the operator takes responsibility for its actions, consideration
should be given to arrangements for compensating disadvantaged players and of
restoring any detriment to good causes.

6) A sanction aims to deter future non-compliance.

It is important that the operator should expect that any significant non-compliance with
regulatory requirements will be investigated, and if appropriate, be subject to
enforcement action in accordance with this Enforcement Policy.

Investigations

There are a number of triggers to commence investigatory and subsequent enforcement
action. Matters may come to the attention of the Commission through a number of
channels. Principally:

e Compliance reviews undertaken by the Commission’s compliance staff;

e formal incident reports provided under licensing requirements;

e formal performance reports provided under licensing requirements;
e player complaints or enquiries to the Commission;

e analysis of trends associated with the above; and

e issues raised by the operator’s staff and subcontractors and their staff (in accordance
with procedures approved under licensing requirements).

The extent of Commission investigations will depend on the nature and extent of actual
and potential risk exposure. Investigations will therefore be targeted and focused at the
most important operational issues, factors and risks.

A fact will be found proved if it is judged more likely than not to have happened (i.e.
the civil standard of proof, or “on the balance of probabilities”).
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4.

4.1

Actions available

Following an investigation, the Commission will consider the circumstances which

prompted the investigation, and assess the level of concern resulting from those circumstances.
Where the concern is sufficiently serious, the Commission will then answer the following
questions:

4.2

4.3

4.4

a) s it satisfied that the operator as licence holder has contravened, or is contravening,
any relevant licence condition?

b) If so, is it appropriate to impose a sanction?
c) If so, what sanction is appropriate in all the circumstances of the case?

Actions available range from informal resolution and notification of licence breaches
with no sanction, through to the sanctions and/or other actions listed in Table 1
overleaf.

The Commission recognises that, in circumstances where there is no breach of a licence
condition, it cannot apply sanctions. However, in the event that the operator has not
contravened a relevant licence condition, but the circumstances of the case are such
that the Commission considers that regulatory action should be available, it may take
steps either to amend the relevant licence or to obtain an undertaking from the
operator to address similar case issues in the future. Whilst such steps do not
technically constitute enforcement activity, they are referred to here for completeness.

Informal resolution of issues with the operator may be appropriate where there is no or
limited impact on propriety, consumer protection and/or returns to good causes.

There may be circumstances when it is appropriate to conclude that a licence
requirement has been breached, but the imposition of a sanction is unnecessary
(Publicity arrangements in these and other circumstances are covered at Section 7 of this

policy).

The sanctions and other actions available to the Commission are detailed in Table 1 and
the procedures governing specific sanctions are covered in legislation and the Secretary
of State’s Directions.”

* Statutory framework, www.natlotcomm.gov.uk/CLIENT/content. ASP?Contentld=45
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5.6

5.7

and/ or from the rationale in following steps 1 to 4, a specific explanation on this will
be made available.

Decisions are likely to be taken on the basis as listed in Table 3, with higher levels of
‘regulatory significance’ resulting in a more serious sanction or course of action. This
should however only be considered as an indication. Case specific reasons may lead to
this model not being followed. The justifications provided for sanctions and/or other
actions will in such cases provide clarity on why a particular approach is being taken.

Table 3: Expected enforcement sanctions and other regulatory actions

A. If achieving one of the overall regulatory objectives (see 2.1) is compromised
along with licensing requirements, it is likely one or more of the following
sanctions and/or actions may be used:

e Undertaking;

e requirement for an independent review;
e new or amended licence condition/s;

e financial penalty;

e court injunction/interdict or court order;
e licence revocation.

B. If achieving one of the overall regulatory objectives (see 2.1) is compromised
and there is a public interest case but no breach of licensing requirements (see
4.1), it is likely one or more of the following actions may be considered:

e Undertaking;
e new or amended licence condition/s.

C. If achieving the overall regulatory objectives (see 2.1) is not compromised but a
licensing requirement is breached, it is likely one or more of the following
actions may be used:

e Informal resolution;

e notification of licence breach without the imposition of a financial
penalty;

e undertaking;

e requirement for an independent review.

The Commission will only accept an undertaking where it is an appropriate enforcement
response and if implemented will achieve an effective outcome. Undertakings will
include an explanation of the circumstances that led to their drafting, a clear set of
actions and the timelines for achieving these.

The use of undertakings will allow the efficient and effective resolution of some issues
without the need for costly and time consuming enforcement proceedings. This
enforcement approach by itself will not be appropriate for all circumstances.

12



National Lottery Commission Enforcement Policy

Previous use should not be taken as a basis for future acceptance by the Commission.
The success or otherwise of earlier agreements will be a key factor in determining
suitability.

5.8 Following the use of any sanction or other action, the Commission will undertake
assurance reviews and/or compliance checks on case issues. This will be in a timely
manner dependent upon the seriousness of the regulatory concerns and will assist in
focusing the operator on future compliance and in the measuring of regulatory success.
If matters remain unresolved the decision making process will be repeated (see 5.1 to
5.6, including Tables 2 and 3).

6. Representations and appeals

When can representations be made?
6.1 Opportunities are available in legislation® for the operator to make representations to
the Commission when a financial penalty or revocation of a licence is proposed.

6.2 Opportunities are also made available for the operator to make written representations
to the Commission prior to a decision that there is a licence breach for which no
sanction will be imposed.

When can appeals be made?

6.3 Rights of appeal by the operator against sanctions are detailed in legislation governing
the National Lottery (see Appendix A). These legal appeal provisions are summarised in
Table 4 (overleaf). The only regulatory actions that are not subject to a statutory right of
appeal are as follows:

e Notification of a licence breach;

e undertaking;

e requirement for an independent review; and
e new or amended licence condition/s®.

6.4 Regulatory actions taken by the Commission may also be open to Judicial Review
initiated by the operator, players or representative groups.

6.5 Undertakings are voluntary agreements and as such there is no need for appeal
arrangements.

6.6 Any failures to implement an undertaking, where there is a continued or recurring
breach of a licence condition, will if appropriate lead Commissioners to consider a

> The National Lottery (Imposition of Penalties and Revocation of Licences) Procedure Regulations 1999.

6 The Commission’s ability to impose licence conditions or amendments is limited by statute and by the
terms of the licence to operate the National Lottery.
13
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7.1

7.2

Enforcement Policy

financial penalty. The appeal procedures in such instances are the same as for financial
penalties where no case related undertaking has been given.

Table 4: Statutory appeals
Sanction Decision made by: Appeal to: Subsequent appeal
to:
Revocation | National Lottery High Court or Court | The Supreme Court
of licence Commission of Session in Scotland | (UK)
Injunction/ | High Court or Court The Supreme Court -
interdict or | of Session in Scotland | (UK)
court order
Financial National Lottery High Court or Court | The Supreme Court
penalty Commission of Session in Scotland | (UK)
Publicity

The Commission is empowered by the Act (paragraph 9 of Schedule 2A) to publicise its
decisions. The Commission would expect as a minimum to publish details on public
interest cases, Undertakings, licence breaches and any related enforcement actions in its
annual reports and on its website www.natlotcomm.gov.uk .The aim is to ensure
players, public and other stakeholders are kept fully informed on the extent of operator
compliance with licence requirements and have confidence in the enforcement
measures taken.

"Public interest" is for the purposes of this Policy deemed to be where the Commission
considers events have, or are anticipated to have, adverse effects on the reputation or
integrity of the National Lottery, the interest of players or on the proceeds of the
National Lottery. This is in accordance with the Commission's statutory duties. It
includes, but is not restricted to, events that have had or are anticipated to have a
detrimental effect(s) on:

(@) The National Lottery's reputation for fairness and propriety.

(b) The ability of players to make informed purchases.

(o) The ability of players to play without undue risks of problem and underage
gambling and/or contractual problems.

(d) Systems integrity including accuracy, restricted access, security, reliability and
freedom from corruption.

(e) Player satisfaction with games and services related to playing the National
Lottery and the handling of enquiries and complaints.

(f) Public trust and confidence in the National Lottery.

14
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7.3

7.4

7.5

8.1

9.1

10.

(9) The maximising of benefits to good causes.

Public interest cases may not necessarily be instances where there has been a breach of
licence conditions. Publicity in these instances will be determined on a case by case
basis. There will be a presumption in favour of transparency unless there are good
reasons and business confidentiality dictates otherwise.

Where the Commission decides to publish a statement it will provide a draft copy to the
licence holder for comments on the factual accuracy of the document before it is
published on the Commission's website.

The Annual Report will, where possible, comment on subsequent compliance levels on
matters arising from licence breaches. This is to demonstrate the extent that
enforcement actions and sanctions achieve future compliance.

Clearly however the biggest success for the National Lottery would be if initial
regulatory compliance levels are such that no enforcement action is necessary.

Working with other regulators

We will, as necessary, work with other regulators to ensure we coordinate our
respective powers .This will avoid duplication and inconsistencies and ensure that the
most appropriate action is taken.

Other information

This document sets out the Commission’s Enforcement Policy. It is not intended to be a
guide to the law or licence conditions.

Copies and links to the legislation and licences can be found on the NLC website
www.natlotcomm.gov.uk

Contact

Any queries on the Enforcement Policy should be addressed in the first instance to:

Stuart Grice, email: s.grice@natlotcomm.gov.uk
Head of Enforcement

National Lottery Commission

101 Wigmore Street

London W1U 1QU

020 7016 3404
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Email publicaffairs@natlotcomm.gov.uk
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